J’J WY

5 2008

C
:
i
i
)
i

RORYVL. Pen

UPREME
s "~ OF WESY

Y 1, CLERK
T OF APPEALS
VIRIGINIA -

Counsel for the Appellants

David S. Hart '

West Virginia State Bar ID # 7976
Hayden & Hart, PLLC

102 McCreery Street

Beckley, West Virginia 25801
Telephone: (304) 255-7700
Facsimile: (304) 255-7001

Of counsels:

Mark F. Bruckmann

Timothy G. Church
Bruckmann & Victory, LLP
420 Lexington Ave., Ste. 1621
New York, NY 10591
Telephone: (212) 850-8500
Facsimile: (212} 850-8505

PINNOAK RESOURCES,

SUPREME COURT OF APPEALS OF WEST VIRGINIA

No. 33898

'TAIN UNDERWRITERS AT LLOYD’S, LONDON AS
SUBSCRIBING POLICY NO.: B0711, Plaintiffs Below,

v.

LLC AND PINNACLE MINING CO., LLC,
Defendants Below.

CERTAIN UNDERWRITERS AT LLOYD’S, LONDON, AS
SUBSCRIBING POLICY NO.: B0711, Appellants

APPELLANTS’ BRIEF

Counsel for the Appellees

W. Richard Staton

West Virginia State Bar [D # 3579
Moler, Staton, Staton & Houck, L.C
Post Office Box 357

Mullens, WV 25882

Telephone: (304} 294-7313
Facsimile: (304) 294-7324

Of counsel:

Peter N. Flocos

Kirkpatrick & Lockhart Preston
Gates Ellis, LLP

535 Smithfield Street
Pittsburgh, PA 15222
Telephone: (412) 355-6500
Facsimile: (412) 355-6501




" TABLE OF CONTENTS

Klihd of Proceeding and Nature of Ruling in Lower Tribunal..........coooeveeereeeceriiiesesesiensseessveseersenens
Sfatement of Facts and Procedural History.......cccovvveeencnnene. e eereeatereear———atateteartrtateeat e e araneaeneratebenen
A. PinnOak’s 2003-2004 Property Insurance Policies and Their Claim
for a Methane lgnition on August 31, 2003 Under Policy Nos.
ANO03000337 AND ANO3O00338 ..ooreeeieiireetnirisrrseenine e es st sse s ssessass s
B. PinnOak’s 2004-2009 Property Insurance Policy (Policy BO711) ccvvveieneiccnccierenee
2. Initial Negotiafions . ..cco et ceeeee et sensrmsbensesienenes
b. PinnOak Negotiates POHCY BOT L1 ..o enene
PIOCEAUTAL HISIOTY cccoveoctreisecctiniesmnis sttt sses s s ess st s i b nn
ASSIZNIMENES OF BITOL....vvevucvevecerireesiiseeseresstees e sssessseess s sssssesssssssenees ceresinnnins ettt nne
" Diigcussion of Law and Relief Prayed FOr........cccovvviiiniiniiiniiis e ssssssnrnsssssessssssse sees
L StANAard O REVIEW ....ovvciiiicee ettt e sae e e s
i1, The Circuit Court Erred in Finding that the Word “Payback™ in -
Policy BO711 Referred to “Payback™ from the Settlement Agreement ........ccccoeevenen.
1. The Slip Shows PinnOak Agreed to “Payback” a Premium — Not
A 088 ittt e e e b bt s r b e b g e e e s
2. The Circuit Court Failed to Address the Deferred Premium
ATTANGEIMICAE ..cui vttt et ssessis bbb e a s e st n e e e reraseseeseesssseesrasasensnenne
I The Settlement Agreement, on its Face, did not Release PinnOak’s
Obligation to Pay Premium under Policy BO711
1. The Settlement Agreement’s Definition of “Loss™ does not
Include Claims under POHCY BO7 11 ...t erieeve s sea b v
2. The Settlement Agreement does not Include Policy BO711..cccvvvvvvvivervnnnns R
3. The Settlement Agreement Does not Give Heritage and Talbot
Any Consideration for Supposedly Releasing its Right to a
$6,250,000 Premmiltiml...cccccvrreecererrcneeece et s
CIONCIUSION ..ttt e st n s e sra e an s s e eb e e nade s 0 e s s ot e sa e ass4e b 0esse s rasnernesinnsssnnrnerasnnessrnsens

ii




F

oy |
e

TABLE OF AUTHORITIES -

Page No.
dnson v. AJR, Inc.,
15 W. Va. 324, 599 S.E.2d 747 (2004) c.cvererieeiiceiceenesiccstesrnssssstessssss e sssssssenssssnassnssssssssseseass 18
gnley v. Hill,
15 W. Va. 175; 174 S.E. 883 (1934) coeemi it e 29
rake v. Snider,
A16 W. Va, 574; 608 S.E.2d 191 (2004) ...t sassssseer s nones 19

ate of Robinson v. Randolph County Commission,
209 W, Va. 505; 549 S.E.2d 699 (2001)c.eeririeeeercrieecce e rereste e eiess b v esresaesessesvese O 15
arley v. Shook,
I8 W. Va. 680; 629 S.E.2d 739 {W.VA) ettt vee e es e e rasanesssas b ees 15
dodwin v. Bayer Corp.,,
M8 W. Va. 215; 624 S.E.2d 562 (2005) . cuerieeereieeesieieie st sebessss s saessnsnssnsssaenassnesosons 15
errod v. First Republic Mortg. Corp., Inc., .
M8 W. Va. 6115 625 S.E.2d 373 (2003) e eeieceeeeecrcte s eee s vsnses e eererertra e terenes 15
quston Cas. Co. v. Certain Underwriters at Lloyd's, London, : :
it F. Supp. 2d 789 (S.D. Tex. 1999) .o, eeererere e e e e 8
{1l v. Watkins,
213 W, Va, 430; 582 S.E.2d 877 (2003).ceiciiireereteece ittt ses e essreesre st st sre s snens 15
westa v. Romano Bros., .
I1B7 W. Va. 633, 73 SE.2d 622 (1952) ettt ssste st s s s sttt e reeees e een e 18
dinter v. Peavy, :
102 W. Va. 189; 451 S.E.2d 755 (1994) et crereereeeees et ese st eve s esas s e bt anes s 15
Aododendron Furniture & Design v. Marshall, :
14 W, Va, 463; 590 S.E.2d 656 (2003).uceiiiiieiiiiieeceeee e stessersssss st sne st sre e e s e s 15
ftornton v. Charleston Avea Med. Center,
158 W. Va. 504; 213 S.E2d 102 (1973) eicveiineeseeseseceveseee e ettt eaes 29
‘vodrum v. Johnson,
L0 W. Va. 762; 559 S.E.2d Q08 {2001 1cuer ettt et s e s 29
iii

e




Qther Authorities

(] leckléy, Litigation Handbook,

3

56(f) (2002)

.....................................................................................................................................

v




KIND OF PROCEEDING AND NATURE
OF RULING IN LOWER TRIBUNAL

Plaintiffs Certain Underwriters at Lloyd’s, London (hereinafter “Heritage and
Talbot™) hereby file this Appellants’® Brief and seek the reversal of the following two
orders: |

¢ The entry of an April 11, 2007 Judgment granting PinnOak Resources,

LLC and Pinnacle Mining Company, L.LC’s (hereinafter “PinnQak™)
Rule 12(b)(6) Motion to Dismiss. And,

e The entry of a June 21, 2007 Judgment denying Heritage and Talbot’s .

Rule 59(e) Motion to Alter or Amend the'Court’s April 11, 2007
-Ju_d\gment.

During the proceedings below, the Circuit Court of Wyoming County converted.
Defendants’ Rule 12(b)(6) Motion to Dismiss into a Rule 56(¢) Motion for Summary
Judgment, and then granted Defendants summary judgment. "ll“he Circuit Court found,
without any discovery, that

e The word “payback” in Insurance Policy no. BO711, which provided

PinnOak coverage from 2004-2009, meant t.he “payback” of monies
from a ng 2006 settlement. And,
. Heritage and Talbot released any right to a “pdyback” premium under
the terms of the settlement agreement that accompanied the May 2006
settlement.
Heritage and Talbot dispute the above two findings and therefore appealed the Circuit

Court’s orders. On Aprﬁ 2, 2008, this Honorable Court granted Heritage and Talbot’s




Petition for Appeal. Heritage and Talbot now ask this Court to reverse the Circuit
Court’s rulings because:
¢ The Circuit Court’s determination concerning thé meaning of the word
“payback” contradicts the only sworn testimony that explains the word’s
- meaning. Specifically, Heritage’s underwriter, Leslie Rock, and Group
Head of C.lail'ns, Simon White, explained in sworn affidavits that the
.word “payback” referred to the payment of a $5,000,000 deferred
premium—not a repayment of settlement monies. And, PinnOak failed
to 'chal'lenge the substance of White’s and Rock’s testimbny with any
evidence,
| * The May 2006 Settlement Agreement, by deﬁnitioh, only applied to
claims relating to the At;;gust 31, 2003 “Loss.” The Settlement
7 Agreement defined “Loss” only as PinnOak’s “claim for business
interruption and other losées... as well as PinnOak’s claims of bad
faith....” The “Loss™ definition referred to two specific policy numbers—
—ANO0300337 and AN0300338 (in effect for policy year 2003-2004)-—
but conspicuously did net refer to Poliéy No. B0O711, which provided
coverage from 2004 to 2009. In summary, the Settlement Agreeinent
only resolved PinnOak’s coverage action filed in Wyoming Co. But it
did not provide a release for all of the parties’ business dealings.
For the above reasons, Heritage and Talbot respectfully request that this Honorable Court
reverse the Circuit Court’s two rulings and therefére allow Plaintiffs’ claims, and discovery,

to pr-ocecd.




STATEMENT OF FACTS AND PROCEDURAL HISTORY
This matter is before this Court as the result of Heritage and Talbot’s First Amended
Complaint that alleged bfeach of contract based on PinnOak’s failure to pay the premium
for a five-year policy effective from 2004-2009 (Policy BO711). Section A of this factual

history, infra, summarizes PinnOak’s previous insurance coverage from 2003-2004 (i.e.

Policy Nos. AN0300335, AN0300336, AN0300337, and AN0300338), and the related loss

-attributable to a methane ignition on August 31, 2003. Section B, infia, then summarizes
the premium owed for PinnOak’s subsequent insurance for 2004-2009 (i.e. Policy BO711),
which is the subject of this action.

A. PinnOak’s 2003-2004 Property Insurance Policies and Their Claim for a
Methane Ignition on August 31, 2003 Under Policy Nos. AN 03000337 and
AN03000338
The Defendants operated the Pinnacle Mine in Wyoming County, as well és the Oak

Grove Mine located in Alabama.' From June 30, 2003 to June 30, 2004, ﬁ\{e insurance
companies,” and Certain Underwriters at Lloyd’s, London, combined to provide PinnOak
with property insurance totaling $75,000,OOQ.3. The Lloyd’s policy numbets were

ANO300335, AN0300336, AN0300337, and AN0300338, which correspond to four

insurance layers.*

* The Defendants have since sold their mines to Cleveland- Cliffs, Inc.

? Allied Word Assurance Company, XL Insurance (Bermuda) Limited,

- Commonwealth Insurance Company, Zurich Specialties London Limited, and
Axis Specialty Europe Limited.

* Essentially, instead of one insurance company taking on the responsibility of
insuring PinnOak—a large mining risk—the five different insurance companies
(and Lloyd’s) combined to provide PinnOak’s coverage. This spread the risk
among these insurers so a large loss would not inordinately impact any one
insurer’s balance sheet.

+ Here, PinnOak’s 2003-2004 insurance totaled $75,000,000. The five companics
and Lloyd’s broke down the $75,000,000 amount into four main insurance “layers.”




On August 31, 2003, PinnOak sustained the first of a series of methane ignitions
inside the Pinnacle Mine.” PinnOak subsequently filed an insurance. claim to recover for
property damage and business interruption losses with all of the above property insurers.
The insurers then commenced an investigation but encountered difﬁculties conducting the
cause of loss investigation as the ignitions hampered mine access. And, before the miﬁe was
reopened, PinnOak filed suit against all their property insurers in the Circuit Court of
Wyoming County under Civ. No. 04-C-30 on February 6, 2004.° PinnOak claimed that its
insurers, including Certain Underwriters at Lloyd’s, London subscribing to Policy Numbers
AN0300335, ANO0300336, AN()3'00337, and AN030033 8, breached their insurance policies
and committed bad faith claims-handling concerning PinnQak’s Aug_ust 31,2003 loss.

PinnOak settled with some of its insurers at various points in time in 2004 and 2005.
In 2006, the remaining insurers were those Lloyd’s Syndicates subscribing to the two upper
“layers” (i.e., Policy No. AN00O0337 that provided insurance of $30,000,000 excess the first
$20,000,000 insured, and Policy NQ._ANOOO338 that provided insurance of $25,000,000
excess -the ﬁ.rst $50,000,000 insured). Finally, on May 30, 2006, PinﬁOak executed a

“Globat Settlement Agreement and Release” (hereinafter “Settlement Agreement™).” Under

A layer is a “slice” of the $75,000,000, and the four layers were “stacked” one on
top of the other. Each insurer agreed to provide insurance for that layer only. And,
as soon as a loss “wiped out” that layer and it became “exhausted,” the next layer
kicked in. Here, PinnQOak’s 2003-2004 layers were: (1) First $7,500,000 insured
excess deductibles; (2) $12,500,000 insured excess of the first $7,500,000 insured;
(3) $30,000,000 insured excess of the first $20,000,000 insured; and (4) $25,000,000
nsured excess of the first $50,000,000 insured (i.e. $7,500,000 + $12,500,000 +
$30,000,000 + $25,000,000 = a total of $75,000,000).
Z See Plaintiffs’ First Amended Complaint, at §7.

Id. :
” See Affidavit of Simon White in Support of Plaintiffs” Opposition to
Defendants’ Motion to Dismiss Plaintiffs’ First Amended Complaint, §10 and Ex.
3. ‘




this Settlement Agreement, the Lloyd’s Syndicates subscribing to Policy Nos. AN000337
and ANO00338 (two of which are Plaintiffs in this action—the Heritage Syndicate #1200
and the Talbot Syndicate #1183) resolved PinnOak’s lawsuit by paying their respective
share of a $56,000,000 settlement. |

| The Settlement Agreeme_:nf provided that PinnOak and Tnsurers released all claims
relating to the August 3_1, 2003 loss and asserted in PinnQOak’s lawsuit. Specifically,
Petitioners quote the relevant parts of the Settlement Agreement’s Recital section:

3. WHEREAS, PinnOak procured certain insurance policies
providing business interruption and other coverage, which policies were
layered to insure PinnQak for $75,000,000.

4. = WHEREAS, Broker Policy No. AN0300337 insured
PinnOak for fifty five percent of $30,000,000 excess of $20,000,000, and
Broker Policy No. AN0300338 insured PinnOak for one-hundred percent
of $25,000,000 in excess of $50,000,000, pursuant to the terms and
conditions stated in the policies and endorsements thereto.

L ]

6. WHEREAS, a dispute exists over PinnOak’s claim for
business interruption and other losses under the aforementioned policies of
insurance, as well as PinnOak’s claims of bad faith by Insurers and
VeriClaim relating to and/or arising out of one or more methane
ignitions/explosions at the Pinnacle Mine beginning on August 31, 2003
(hereinafter referred to as the “T.oss”) and the subsequent claim handling
and investigation,

® ok

9. WHEREAS, PinnQOak desires to fully and globally release
Insurers and VeriClaim from all of PinnOak’s claims relating to the Loss
and asserted in the lawsuit styled PinnOak Resources, LLC ei al. v.
Certain Underwriters at Lloyd’s, London, et al., Case No. 5:04-CV-0192°
(the “Coverage Action™), and Insurers and VeriClaim agree to the same,

% 5:04-CV-0192 was the docket number for the District Court for the Southern
District of West Virginia. PinnOak’s action had a federal court docket number
because the defendants had removed the action to federal court. The action was
later remanded and the docket number in the Circuit Court of Wyoming County
was 04-C-30.




including a release for any and all causes of action arising out of the
subsequent claim handling and investigation.

10, WHERFAS, Insurers and VeriClaim desire to release
PinnOak trom all of Insurers’ claims relating to the Loss and asserted in
the Coverage Action, and PinnOak agrees to the same.” [emphasis added]

Review of the above Reéitais shows that the Settlement Agreement applied to PinnOak’s
claimé relating to the August 31, 2003 lpss and asserted in PinnOak’s coverage action
filed in Wyoming Co.

The Settlement Agreement’s subsequent clauses utiliée_the Recital’s 96 definition
of “Loss”. These subsequent clauses include the Settlement Agreement’s “release”
clause, “indemnification” clause, “anﬁ—reimbursement/contributi()n" clause, and “entire
agreement” or “merger” clause, which Heritage and Talbot quote in full below:

4, In consideration of the agreements set forth herein, each of
the Insurers and VeriClaim and their respective investors, shareholders,
general and limited partners, parents, subsidiaries, successors and assigns
(the “Insurer Releasors™) hereby releases and discharges PinnOak as well
as PinnQak’s officers, directors, stockholders, parents, subsidiaries,
attorneys, successors and assigns, from all actions, or causes of action
whether in contract or tort (each including but not limited to statutory or
common law claims, claims for attorneys fees, unfair or improper
practices or methods of competition, consumer protection acts or bad
faith), suits, debts, dues, sums of money, accounts, reckonings, bonds,
bills, specialities [sic], covenants, contracts, controversies, agreements,
promises, variances, trespasses, damages, judgments, extents, executions,
claims, and demands whatsoever, in law, admiralty or equity, which the
Insurer Releasors ever had, now have or hereafter can, shall or may have,
for, upon or by reason of the Loss. Necessarily, the release and discharge
contained in this paragraph does not apply to any loss other than the Loss.
[emphasis added]

ok ok

' 7. Each of the Insurers, and VeriClaim, shall protect,
indemnity, and save PinnOak, its officers, directors, subsidiaries,
affiliates, successors, assigns, stockholders, directors, officers, employees
and agents, by policy number only, harmless from and against any and all

? See Ex. 3 to White AfT,, Settlement A greement, 191-10.




claims, demands, liabilities and causes of actions of every kind and
character brought by any party purporting to or attetnpting to assert any
claim by, through, or on behalf of any of the Insurers or VeriClaim,
growing out of, or resulting directly or indirectly from, the Loss; provided,
however, that Insurers and VeriClaim shall have no such obligations with
respect to any claim asserted by another insurer or a reinsurer relating to
the Loss. {emphasis added]

ok ok

8. Insurers shall not, under any legal theory, seek
reimbursement of, or contribution toward, the advances and sum to be
paid to PinnOak described in Paragraph 1 of “Agreements” above, from
any other insurer or from any other present or former party to the
Coverage Action, except with respect to the rights that Insurers may have
with respect to reinsurers pursuant to reinsurance agrecments, contracts or
relationships. ’ :

ok %

10.  This agreement constitutes the entire agreement between
PinnOak, Insurers, and VeriClaim regarding the subject matter hereof,
and supersedes all other prior discussions, agreements and understandings,
both written and oral, with respect thereto. This agreement shall not be
amended, modified or assigned except by express written agreement of
PinnOak, Insurers, and VeriClaim.'° [emphasis added]
The above clauses only relate to a defined term—Loss. And, the defined term Loss does
not refer to Heritage and Tatbot’s claim for premium under Policy BO711,
Pursuant to the Seitlement Agreement, Heritage and Talbot paid their proportionate
+ share of the settlement amount, as did the other nine Syndicates who did not subscribe to
Policy BO71 1. Thus, Heritage and Talbot did not receive any discount off the amount of the
settlement for allegedly releasing their right to an additional premium of $6,250,000."!
B. PinnOak’s 2004-2009 Property Insurance (Policy B0711)

I. Initial Negotiations

o See White Aff,, Ex. 3., Settlement Agreement, 74, 7, 8 & 10.
"' See White Aff. At 13.




In the Spring/early.Summer 2004, the mine was just returning to production after a
;1i11e-n1011fh interruption attributable to the ignitions that Began on August 31, 2003. During
this time, PinnOak sought property insurance in the Lloyd’s marketplace for a term
beginning June 30, 2004% (ie, a new policy to replace Policy No. AN0300338 for
$25,000,000 excess $50,000,000 that Was expiring on June 30,. 2004).

At first, PinnOak offered to pay various Lloyd’s Syndicates, on the .layer of
$25,000,000 excess $50,000,000, some $5,000,000 in premium for (')ne.year of coverage
(i.e. June 30, 2004 to June 30, 2005)."* And one Lloyd’s Syndicate (Heritage Syndicate
1200) accepted PinnOak’s offer.'* PinnOak and Heritage then inemoriaiized .the insurance

»5  And, under the contract, PinnOak would pay

contract’s terms in a “Placing Slip.
$5,000,000 in premium for one year of covérage. ' This one-year policy did not contain the

words “payback” or “payback premium,” because PinnQak owed the premium up-front.!”

2. PinnOak Negotiates Policy BO711

This Court will appreciate that, at the time PinnOak was attempting to purchase the

replacement insurance in the Spring/eﬁrly Summer of 2004, PinnOak was short of cash due

2 See White AfE, 8. |

'Y See White Aff., 8. See also Affidavit of Leslie John Rock in Support of
Plaintiffs’ Motion to Alter or Amend, % 8&9.

' See White AfT, at 8.

"5 See White AfF, at |8; see also Rock AfF. at 8&9. An insurance broker prepares
the “Placing Slip.” The Placing Slip contains the material terms of an offer to
purchase insurance. A Lloyd’s Syndicate indicates an acceptance to the offered
terms by aftixing the Syndicate’s stamp to the Placing Slip. See, e.g., Houston Cas.
Co. v. Certain Underwriters at Lloyd’s, Londog, 51 F. Supp. 2d 789, 792 (S.D. Tex.
1999). See also, for example, Exhibit 1 to Les Rock’s Affidavit, which is a Placing
Slip. Heritage and Talbot’s stamps are affixed to the page indicated by LLOYDS
26924, '

0 14,

"7 See Rock Aff,, Ex. B.




| to the Pinnacle Mine’s August 2003 closure.'® And, aﬁer negotiating the o_ne-yezir policy
for $5,000,000 in premium (due .at the Policy’s inception), PinnOak promptly | asked
Heritage to defer the premium until PinnOak had a better cash flow.!’ Speciﬁcaﬁy,
PinnOak changed the “Placing Slip” and oﬁ'ered to purchase coverage for a five-year
period from June 30, 2004 to June 30, 2009 along the following different premium terms:
¢ PinnOak would pay $375,000 annually from 2004 to 2009.
. Pinn(jék would pay an additional $6,250,000 of premium in five annual
installments of $1,250,000.
o PinnOak’s first additional premium payment of $1,250,000 became
payable “on settlcment (-)f the August 2003 loss.”?°
* In addition, PinnOak could elect not to renew the 2004-2009 Policy at
the end of each Policy year (i.e. at June 30 of each year). But if PinnOak
did not renew the insufance, the balance of the $6,250,000 became
“payable in full” after settlement of the August 31, 2003 loss.?!
The above premium tenné show that, under Pi_nnOak’s new offer, PinnOak owed most of
the premium only after they settled the August 31, 2003 loss.
This time, Heritage (Syndicate 1200) and Talbot (Syndicate 1183) agreed to
PinnOak’s otfer. PinnOak, Heritage and Talbot memorialized the terms in a new Placing

Slip, which became Policy “B0771.”** This valid and binding contract now, for the first

¥ 1d. at 99 6,8,&10.

Y1d. at 9 10. See also White Aff, at 9.

0 Sce Slip attached to the First Amended Complaint, at p.2.
! See Rock AfE, at 19 3-5. See also White Aff. at ﬂ'i -6.

* Id. at § 10.




time, used the words “payback” and “payback premium” because PinnOak was required, in
the future, to pay back a premium that was formerly due at inception, but was now deferred.
Sp‘eciﬁcally,.Policy BO711’s new terms stated as follows:
PERIOD: From: 30" June 2004 to 30™ June 2009, or date to be agreed

Slip Leader, beginning and ending 12:01 AM at the location of the
property insured as per the Underlying Policy Wording,

CONDITIONS:
In the event of non-renewal the full pay-back becomes payable in |
full. _ '
PREMIUM:  USD 375,000 (100%) Annual

Plus USD $1,250,000 (100%) Payback Annual,
payable on settlement of the
August 2003 loss™
The deferred bremium arrangement allowed PinnOak to defer a $6,250,000
premium over some five years ($1,250,000 x 5 = $6,250,000). This deferred premium
stands in stark contrast to the $5,000,000 PinnOak owed immediately under the first contract
(for only 1 vear of éoverage). This new contract (B0711) incorporated both the time value
of money as well as four additional years of coverage, which provided both PinnOak and
Petitioners with mutual benefits.
PinnOak declined to renew the policy number BO711 after the first year (2004-
2005).** And, after the August 31, 2003 loss settled (on May 30, 2006), PinnOak refused to

pay the deferred premium.*

» See White Aff., at Ex.1 at page stamped LLOYDS 26920. See also Rock AfE,
Ex, 1 at page stamped LLOYDS 26920,

* See First Amended Complaint, at 410,

* See White AfT, 9 14.

10~




In refusing to pay the deferred premitunl, PinnOak noted that the Policy ended on
June 30, 2005 and. was no longer in effect when the loss settled on May 30, 2006, PinnQak
then claimed fhat Heritage and Talbot had no right to enforce the premi_u;n terms of the
expired poliéy.zé

PinnOak’s refusal to pay the agreed premium caused Heritage and Talbot to file this
‘breach of contract action in October 2006. After Heritage and Talbot sued, PinnOak finally
claimed that it did not owe the premium becéuse Heritage and-Talbot had allegedly released
their right to the deferred premium in the Settlement Agreement.?’ |

The following timeline summarizes the above events:

* See White A, 15 and Ex. 4.
* See White Aff,, at 19/14-15 and Ex. 4.

11




Date Event

June 30, 2003 — june 30, 2004 Term of PinnOak’s first property policies (Nos.
ANO0300335/6/7/8) provided by Lloyd’s.

August 31, 2003 - ‘ PinnOak’s date of loss.

February 6, 2004 PinnOak filed a lawsuit arising out of August 31,
2003 loss. :

Spring/early Summer 2004 While the mine was just returning to production

after a nine-month interruption, PinnOak sought
new insurance from Lloyd’s. PinnOak offered to
pay a $5,000,000 premium for a one-year policy,
and Petitioner Heritage accepted that offer. The
binding contract did not refer to any “payback.”
June 29, 2004 PinnOak offered new premium terms. And,
Herttage and Talbot agreed to cover PinnQak per
PinnOak’s new offer as referenced in Policy No.
BO771. The Policy’s term was from 2004-2009.
The Policy states that PinnOak owed $375,000
annually, And, PinnOak owed additional premium
of $1.25 million annually, for a total of $6.25
million in additional premium during the life of the
five-year policy. If PinnOak elected not to renew
the Policy, then PinnOak owed the additional
premium of $6.25 million in full. But the additional
premium only became due 60-days after the August
31, 2003 loss settled. Thus, the vast majority of the
premium was deferred. This new contract now,
for the first time, used the words “payback” and
“payback premium.”

June 30, 2005 The first year of Policy No. B0771 ended. PinnQak
‘ _ did not renew the Policy.
May 30, 2006 PinnQak’s August 31, 2003 loss settled.
July 29, 2006 Sixty days expire. PinnOak failed to pay the
. premium due under Policy No. B0771.
October 12, 2006 Heritage and Talbot file suit to collect the premium
owed.

Procedural History
On December 27, 2006, PinnOak moved to dismiss Heritage and Talbot’s First
Amended Complaint pursuant to Rule 12(b}6). The Circuit Court held a hearing on

PinnOak’s Motion on February 24, 2007, during which the Circuit Cowrt converted

i2




PinnOak’s Rule 12(b)(h6) Motion into & Rule 56(e) Motion for Summary Judgment, The
Plaintiffs then submitt‘ed the affidavit of Simon White, Group Head of Claims for Heritage.
White swore that he was personally familiar with Policy No. BO711, that its premium would
‘not be paid as a “reimbursement”’ of the August 31, 2003 loss, and that Heritage and Talbot
did not give up their right to premium under Policy B0711 when Lloyd’s settled the
coverage action concerning Policy Nos. AN000337 and AN000338. This affidavit was
more than sufficient to withstand summary judgment and permit discovery, since it was the
only evidence in the record from a party in the litigation concerning the meaning of the term
“payback” and also the terms of the settlement agreement.

On April 11, 2007, fhe Court rejected White’s Affidavit and granted PinnOak
sumﬁaw judgment based on two ﬁnditigs: |

e The term “payback” in Policy B0O711 referred to PinnQak’s obligation to

. payback settlement monies PinnOak would receive for the August 2003
loss. ‘And,
*» Heritage and Talbot released all rights to the settlement monies under the
terms of the Settlement Agreement,

Accordingly, the Court found that. Heritage and Talbot forfeited any right to a .“payback”
premium under the terms of the Settlement Agreement that accompanied the May 2006
settlement. _

Heritage and Talbot ﬁledr a Rule 59(e)** Motion to Alter or Amend the Court’s April
11, 2007 Judgment on April 25, 2007. Accompanying this motion Was an atfidavit from

Lloyd’s underwriter, Leslie Rock, that explained the meaning of the word “payﬁack.” And,

28'Incorrectly styled as a Rule 56(e) motion.
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the Court held a hearing on Heritage and Talbot’s Rule 59(¢) Motion on June 15, 2007, The
Court then entered a one-page order denying Heritage and Talbot’s Motion on June 21,
2007. This order did not address Simon White or Leslie Rock’s affidavit in any way.
Heritage and Talbot fhereibx'e appeaied both the Court’s April 11, 2007 and J une 21, 2007
rulings. And, on April 2, 2008, this Honorable Court granted Heritage and Tatbot’s Petition
for Appeal,

ASSIGNMENTS OF ERROR

1. The Court’s April 11, 2007 and June 21, 2007 decisions found, without any
discovery, that the only explanation for the word “payback” in Policy BO711
was to payback part of the settlement monies that PinnOak received for the
August 31, 2003 loss. However, Policy B0711 allowed PinnOak to defer
paying the vast majority of a previously ‘agreed premium of $5,000,000.
Does the word “payback™ refer to “payback” of the $5,000,000 premium that
PinnOak deferred as Les Rock explained? Or, does the word “payback” refer
to settlement monies as the Circuit Court concluded?

2. The Settlement Agreement applied to all claims arising out of the August 31,
2003 “Loss” and “asserted in” PinnOak’s lawsuit against Lioyd’s. The
Settlement Agreement defined “Loss” as PinnOak’s insurance claims under
Policies AN0O00337 and AN00338 relating to the August 31, 2003 methane
ignitions, as well as PinnOak’s bad faith claims. In contrast, the action
below sought payment of an insurance premium under a totally new
contract—Policy B0711. Did the Circuit Court efr in concluding that
Heritage and Talbot released their right to premium under the new contract—
—Policy BO711—when they settled PinnOak’s claims arising out of the old
policies concerning the August 31, 2003 “Loss’?

DISCUSSION OF LAW AND RELIEF PRAYED FOR
I. Standard of Review
The Circuit Court converted PinnOak’s 12(b)(6) motion into one for summary

judgment. A motion for summary Judgment can be granted only when it is clear that there is
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1o genuine issue of fact to be ’f_ried and inquiry concerning the facts is not desirable to clarify
the application of the law.?

In determining whether to grant a motion for partial summary judgment, the Circuit
Court was required to read the record in a light most favorable to the non-moving party (i.e.
Heritage and Talbot) and to indulge all inferences in favor of Heritage and Talbot.*
PinnOak, the moving party, bore the burden of demoﬁstrating that no genuine issues of
material fact existed.’”! The Circuit Court's function, at the summary judgment stage, was
not to weigh the evidence and determine the truth of the matter, but was to determine
whether there is a genuine issue for trial.”* Summary judgment is only appropriate where
the record, taken as a whole, could not lead a rational trier of fact to find for the nonmoving
party (i.e., Heﬁtage and Talbot).™

The Supreme Court of Appéals reviews a Circuit Court’s entry of summary
judgment de novo.** This standard of review also applies to an appeal from a motion to alter
or amend a judgment, made pursuant to W. Va. R. Civ. P. 59(6:).35 Thus, the Supreme
Court of Appeals will review both. the summary judgment and the denial of Heritage and

Talbot’s Rule 59(¢) motion de novo.

** Estate of Robinson v. Randolph County Commission, 209 W.Va. 505, 509; 549 S.E.2d
699, 703 (2001). .
" See Farley v. Shook, 218 W. Va. 680; 629 S.E.2d 739 (2006); see also Herrod v, First
Republic Mortg, Corp., Inc., 218 W. Va. 611, 625 S.E.2d 373 (2005).
' See Goodwin v. Baver Corp., 218 W.Va. 215, 624 S.E.2d 562, 563 (2005).
ji Seg Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

1.
* Mill v. Watkins, 213 W.Va. 430, 434; 582 $.E.2d 877, 881 (2003): See also
Rhododendron Furniture & Design v, Marshall, 214 W.Va. 463: 590 S.E.2d 656 (2003).
P Mill, 213 W.Va. at 434, '
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II. The Circuit Court Erred in Finding that the Word “Payback” in Pohcy B0711
Referred to “Payback” from the Settlemen't Agreement

The Circuit Court found that the only explanation for the term “payback” in the Slip
(which represents Policy BO711) was a payback of sums Heritage and Talbot paid
pursuant to the Slzttlement Agreement.’® This ruling is uﬁsubstantiated for the following
two reasons:

s Policy B0O711 does. not state that PinnOak must payback settlement

monies. The Policy only states that PinnOak must payback a premium.
Thus, since the Policy does mot state that PinnOak must payback
settlement morﬁes, the Coutt should not havé drawn such a conclusion,
particularly without any discovery.

¢ The Court’s ruling conflicts with the affidavits of Simon Whité, Head of

Claims, and Heritage’s underwriter, Leslie Rock, who swore that the

word “payback” referred to PinnOak’s obligation to payback a premium

it deferred.
The above means that a rational trier of fact could believe Messrs, White aﬂd Rock and find
in favor of Heritage and Talbot. Specifically, PinnOak initially agreed to pay a premivm of
$5,000,000, and then sought to defer that premium until it had a better cash flow.
PinnOak’s negotiations with the Lloyd’s underwriter, Leslie Rock (arid the Slip’s plain
terms), show that the word “payback” referred to PinnQak’s ébligation to payback a
premium that PinnOak chose to defer. Accordingly, the Circuit Court erred when, befére

any discovery, it made a factual determination that the only reasonable conclusion was that

* See April 11, 2007 Opinion, at 4713, 29, 30, & 31.
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Policy BO711 required PinnQak to “payback™ monics that accompanied the Settlement
Agreement.
L The Slip Shows PinnQak Agreed to “Payback” a Premium — Not the Loss
The Circuit Court’s April 11, 2007 opinion states that Policy BO711 used the word
““payback” in three areas.’” But Policy B0O711 actually used the term “payback” in the
followiﬁg four areas:

1. Conditions,

2. Premium,

3. Brokerage, and

4. Under the Talbot stamp,

The Circuit Court erred in ovérlooking the fourth area under Talbot’s Stamp. In that
area, Policy BO711 used the phrase “payback premium.” Specifically, the last page of
Policy BO711 states as follows: |

[Talbot stamp] '

IRO PAYBACK PREMIUM

PLEASE SIGN AS 2003 Y.0.A.%

[emphasis added] '
Review of the above shows that Plaintiff Talbot used the term “PAYBACK PREMIUM.”
In other words, Policy BO711 itself shows that PinnOak agreed tb payback a preminm-—not
a loss.

Moreover, a review of the Slip’s premium terms (sce pages 7-8, supra) shows that

PinnOak does not have to payback anything received for the August 31, 2003 loss. The

T 1d at 10.
* See Rock AfE, Ex. 1, p. LLOYDS 26920,
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premium terms show that the August 31, 2003 loss simply triggered payment of the
premium PinnOak deferred.*”

Lastly, there was no reason for the Circuit Court to make a factual finding -
concerning the meaning of the word “payback,” without allowing any discovery, Review of
the below two quotes from the Circuit Court’s April 11, 2007 opinion shows that the Circuit
Court drew its own conclusion—which was improper—as to what the parties intended by
the word “payback”:

The anti-reimbursement and contribution provision clearly prevents the

Plaintiffs herein from seeking “reimbursement of, or contribution toward”

the settlement amount “under any legal theory.” The ‘slip’ that the Plaintiffs

themselves have attached as Exhibit 1 to their First Amended Complaint on

three separate occasions refers to a “payback™ which would become due

upon settlement of the August 31, 2003 loss. No other payments had been

made or would be made to PinnOak or Pinnacle Mining Co. which the

Syndicates could have claimed a “payback” to be made from. [{29]

The alleged “payback™ monies owed under this alleged contract appear to be

an alleged attempt by the Plaintiffs to assure recovery of potential settlement

monies directly resulting from the August 2003 loss, []30]

The above qﬁotes show that the Circuit Court drew its own conclusions as to the meaning of
the word “payback.” Specifically, the Circuit Court determined that “payback” meant the
payback of potential settlement monies directly resulting from the August 2003 loss. But as
discussed below, these conclusions run contrary to the Petitioners’ sworn testimony.

In addition to inappropriately defining the word “payback,” as used in the slip, the
Circuit Court violated clear principles of contract interpretation. Specifically, this Court has

repeatedly held that any term of significance within a contract must be defined based on the

subject matter of the contract and the intent of the document’s drafters. See Benson v, AJR,

Inc., 215 W.Va. 324, 327, 599 S.E.2d 747, 750 (2004) (quoting Oresta v. Romano Bros.,

* See Rock Aff., at 96, 11-15.
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137 W.Va. 633, 644, 73 S.E.2d 622, 628 (1952)(“rccognizing ‘general rule’ that ‘words in a
contract will be given their usual and primary meaning at the time of the execution of the
contract™’) (emphasis added)).

In addition, the Circuit- Court’s refusal to permit the parties to. conduct minimal
discovery magnified the mistake in defining a critical term in the Placing Slip. Specitically,
the lack of discovery® deprived the Circuit Court of the opportunity to understand how
words of art are used in the London insurance market. This Court has further held that it is
error to refuse to permit such disCovery where necessary to properly oppose a motion for

summary judgment. See Drake v. Snider, 216 W.Va. 574, 577, 608 S.E2d 191, 194

(2004)(“Tt haé been recognized that ‘[slummary judgment is appropriate only after the

opposing party has had adequate time for discovery.” Cleckley, Litigation [landbook, §
56(f), at 944 (2002).”).

PinnOak argues that Heritage and Talbot’s contention concerning the meaning of the

term “payback” is “nonsensical” because “PinnQak could hardly ‘payback’ something it

was paying .to Heritage and Talbot i_n the first place. The only thing that PinnOak coﬁld
‘payback’ ... was some portion of the settlement sum.”*' This is, however, nothing more
than bpp(;sing counsel’s interpretation. And, it has no evid¢ntiary basis in the evidence in
the record because PinnOak did not submit any. More importantly, the evidence from
Heritage and Talbot showed that PinnOak was paying back a premium it deferred. Heritage

and Talbot’s uncontradicted evidence (the Simon White and Leslie Rock affidavits) were

“ The only sworn evidence as to the meaning of the words “payback” and “payback
premium” contradicted the Circuit Court’s interpretation.
! See PinnOak’s Response to Petition for Appeal, p.11.
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_sufﬁcién_t to withstand summary judgment and permit discovery, especially in light of the
fact that all inferences shall be made in favor of the non-moving party.

2. The Circuit Court Failed to Address the Deferved Premium Arrangement

The Circuit Court’s April 11, 2007 decision failed to mention the contract
negotiations that immediately preceded Policy B0711. Dtlﬁﬁg the 2004 negotiations,
PinnOal; offered to pay $5,000,600 for one yéar of coverage.”? And, Pefitioner Heritage
agreed to the terms PinnOak proposed. The parties then formalized the agreement and a
one-year policy with a premium of $5,000,000 became a binding contract. .This one-year
policy did not contain the word “payback.” |

PinnOak then promptly requested Heritage to modify this onc-year contract and
allow PinnOak (who was then struggling with a cash flow problem) to defer the §5, OOO 000
premium to a later time when it presumably would have better cash ﬂow Thus, PmnOak'
asked to defer the vast majority of the premium until “after” settlement of the August 2003

3
loss.*

Petitioners Heritage, and then T_albot, agreed to these deferred premium terms that
PinnOak proposed. This valid and binding contract became Policy BO711 and it now used—
~for the first time—the words “payback’ and “payback premium,” These words were terms
of art éhosen, at the time, tb reflect the Lloyd’s Underwriters® thought processes (sce
Affidavit of Leslie Rock at 1911-16). Sﬁeciﬁcally, they reflect the concept that Lloyd’s
considered that the $5,000,000 premium had been received (pursuant to the first contract of

2004/2005) but then they essentially gave the premium back to PinnOak via a premium

deferral.

“2 ,, Cover was for $25,000,000 excess $50,000,000.
* See Slip attached to First Amended Complaint, at p.2.
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The deferred premium arrangcmentrall(.)wed PinnOak to defer $6,250,000 premium
over some five years. This deferred premium stands in stark contrast to the $5,000,000
PinnOak immediately owed under the first contract (for only | year of coverage). Thié new
‘contract (BO71 1) incorporated the time value of money and years of additional coirerage,
which provided both PinnQOak and Petitioners with mutual benefits.**

But the Circuit Court’s Apri'l 11, 2007 ruling allowed PinnOak to walk away frqm
its deferred premium obligation. The Circuit Court’s ruling means that PinnOak only paid a
premium of $375,000 for the second (2004-2009) policy even though they initially agreed to
pay $5,000,000. Thus, PinnOak took the benefits of the initial year of a five-year contract
and, in return, only paid for a small ﬁaction (i.e. $375,000/$5,000,000 = 7.5%) of that
contract’s actual value.

PinnOak was free at the Circuit Court level to dispute all of the above with factual
evidence. PinnQOak was free to submit an affidavit fiom a PinnOak emplojee who took part
in policy negotiations. Alternatively, PinnOak could have submitted. an affidavit from their
insurance brokers. But PinnOak did not do so. As aresult, the only SV\;“orn testimony before
the Circuit Court, at the time it granted summary judgment in favor of PinnQOak, was that the
term “payback” referred to the deferred premium. In view of the forgoing, the word

“payback™ should have been given its intended meaning “at the time of the execution of the

* PinnOak argues, without any supporting evidence, that no rational person
would agree to such a policy and then not renew it after one year. But by not
renewing the policy, PinnOak avoided paying $375,000 premium per vear for the
next four years. This makes non-renewal a “rational” decision. PinnOak would
then pay $6,250,000 for one year of coverage, which is not far off from
$5,000,000 to which it initially agreed. PinnQOak’s argument is another example
of where discovery would allow this Court to make a decision based on a full and
complete record. As it stands, PinnOak did not submit any evidence on its behalf.
Thus, this Court is forced to take a leap of faith in order to accept PinnOak’s
arguments.
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contract [Policy BO711].”* The Circuit Court rejected Heritage and Talbot’s evidence and
found that there was no genuine issue of material fact as to the meaning of this critical term,
The Circuit Court then found that the term should be defined as PirnOak suggested, despite
the fact that PinnOak failed to submit any evidence in support of such a definition.

The only affidavit in the record from a person who took part in the policy
negotiations was from Leslie Rock, chief underwriter for Heritage. Rock’s affidavit
explained that the word “payback” in Policy BO711 referred to PinnOak’s obligation to
payback of the $5,000,000 premium, which PinnOak deferred. The word “payback” did not
refer to PinnOak’s obligation to payback settlement monies received for the August 31,
2003 loss. Thus, this affidavit directly contradicts the Circuit Court’s factual determination.
We quote Rock’s affidavit at length here:

11. I have specificaily reviewed the 2004/2009 slip and note the

use of the word “payback™ on four occasions. The first should be placed in

context. Specifically, it appears as part of a handwritten note that, with the

typed wording, reads as follows:

In the event of losses hereon the Assured will self-insure on
this layer a USD amount equivalent to 50% of the August
2003 loss to this layer not exceeding USD $12,500,000 in all
less 5 equal annual installments of UJSD 1,250,000 the first
payment being due after settlement of the August 2003 loss.
In the event of non renewal the full payback becomes
finalized in full. - ‘

- The above language was proposed by PinnOak’s broker, Mark Hutchinson

of Prentis Donegan. The entire clause refers to Insurers and PinnOak

45 See Benson, supra, p.17.
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responsibility for a possible future loss to the 2004/2005 policy and has
nothing to do with the loss that occurred in 2003, |
12. The second use of the word “payback” appears in the Premium
section and reads in context as follows:
USD 375,000 (100%) Annual '

Plus USD 1,250,000 (100%) Payback Annual, payable on
settlement of the August 2003 loss

13. The above use of the word “Payback” refers to the lpaying back
of premium that was initially proposed (i.e. the $5,0C0,000). Again, it was
PinnQOak that initially proposed a premiuﬁl of $5,000,000 and it was
PinnOak that requested the ability to spread this premium out over time (i.c.
over 5 years). |

14. The third use of the word “payback” appears in the
BROKERAGE calculation. This reference simply means that the broker
W()';.lld not receive an increase in brokérage attributable to the payback -
premium,.

15. Lastly, the fourth use of the word appears under the Talbot stamp
and reads as follows:

[RO Payback Premium please sign as 2003 y.o.a.

The ‘a_bov.e reference means that the premium was truly a “Payback
Premiunﬁ.” The reference was a bookkeeping entry as the Talbot syndicate
wished the additionaI premium to be part of their 2003 year of account.

More importantly, the use of the phrase “payback premium” has nothing to
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~ due [sic] with the August 2003 loss. Itisa referelicc to the premium due for
the new 2004/2005 policy. |
16, Overall, the slips for the 2003/2004, 2004/2005 and 2004/2009

pblicy years were not drafted by Heritage. Rather, they Vwere drafted by

PinnOak’s broker, Prentis Donegan. The first slip for the 2004/2005 poliéy

did.not use the word payback as PinnOak simply agreed to a premium of

$5,000,000. Thereafter, PinnOak’s broker requested that the premium be
spaced out over time. The new slip for the 2004/2009 policy reflected this
request and this new slip then incorporated the word “payback” to refer to

the original premium that had been agreed and was now deft_:rre::l.46
Thé above represents the only sworn testimony that explains the words “payback” and
“payback 'premilim.”

Petitioners point out that, even if PinnOak had offered sworn testimony that
cqntradicted Leslie rock’s affidavit, such would have created a genuine issue of fact that
- would have required a jury trial. Instead,' the Circuit Court completely ignored the only
sworn testimony ~concerning the word “payback™ and ruled, without perfnitti‘ng any
discovery, that the WOI‘d. “payback™ referred to PinnQOak’s obligation to payback monies
from the Seftlement Agreement. For this reason alone, the Circuit Court erred and this
Court should reverse its decisions and remand this matter to allow adequate discover;} prior

to considering any motion for summary judgment,

% See Rock AFf, §9 11-15.

24




HI. The Settlement Agreement, on its Face, did not Release PinnQak’s Obligation to
Pay Premium under Policy B0711

Review of the Settlement Agreement shows that it was a global release of all claims
refated to the Loss—not all claims under the Sun. Tellingly, the term Loss was limited to
PinnOak’s coveﬁgc and alleged bad faith claims arising out of the August 31, 2003
methane ignitions—not Heritage and Talbot’s claim for premium under Policy BO711.
Thus, when settling the August 2003, loss the Petitioners did not release claims under Policy

-BO711. |

Additionally, a review of the specific insurance policies cited in the Settlement
Agreement shows that the Settlement Agreement does not even refer to Policy BO711. The
only insurance policies épeciﬁcally named in the Seftlement Agreement were Péﬁcy No.
AN0300337 and Policy No. AN0300338. ThuS, the plain terms of the Settlement
Agreement shows that Petitioners did not felease claims under a ditferent policy—Policy
BO711.

Petitioners nbw discuss the above two points.

L. The Settlement Agreement’s Definition of “Loss” does not Include Claims
under Policy B0711

The Circuit Court’s April 11, 2007 opinion quoted the Settlement Agreement’s
“Merger,” “Aanti-reimbursement and  Contribution”, “General Release,” and
“Indemnification” clauses. The Court then found as follows:

The “Agreement,” through the merger clause, anti-reimbursement and

contribution, and general release provisions, clearly evidences the intent of

the parties to settle and walk away from all disputes and outstanding claims

related to the August 2003 loss. [See 28 of the Court’s Opinion. ]

In so holding, the Court neither quoted nor, more importantly, addressed the Settlement

Agreement’s definition of the word “Loss.”
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Review of the Settlement Agreement’s definition of the word “Loss,” quoted below,
shows that it only applied to PinnOak’s insurance and bad faith claims related one or more
methane ignitions beginning on August 31, 2003:

6. WHEREAS, a dispute exists over PinnOak’s claim for
business interruption and other losses under the aforementioned policies

of insurance, as well as PinnOak’s claims of bad faith by Insurers and

VeriClaim relating to and/or arising out of one or more methane

ignitions/explosions at the Pinnacle Mine beginning on August 31, 2003

(hereinafter referred to as the “Loss”) and the subsequent claim handling and

investigation.*’ [emiphasis added]

Review of the above shows that the Settlement Agreement defined “Loss” as PinnOak’s
“claim for business interruption and other losses... as well as PinnOak’s claims of bad
faith...” Nothing in the Settlement Agreement referred to the Petitioners’ right to a
premium due under the ﬁvé-year Policy BO711.

There is no evidence from PinnOak that the parties contemplated Policy B0O711
during the settlement negotiations. In fact, there not one affidavit from a PinnOak employee
explaining the settlement negotiations. Thus, there is no evidence that the settlement
negotiations contemplated, encompassed, or addressed anything other than PinnQak’s
claims arising from one or more methane ignitions beginning on August 31, 2003,

In view of the parties’ intentions to resolve the “Coverage Action,” the parties
defined “Loss” in the Settlement Agreement to mean PinnQak’s business interruption and
other losses under the referenced policies of insurance, as well as PinnOak’s claims of
bad faith. The Settlement Agreement’s “Merger,” “Anti-reimbursement and

Contribution,” “General Release,” and “Indemnification” clauses, then specifically

incorporate the parties’ definition of “Loss.”

7 See White Aff,, Ex. 3. Settlement Agreement, 6.
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Therefore, the clauses only apply to the parties’ definition of “Loss.” And, the
definition of “Loss” does mot mention, refer to, incorporate,. or even allude to the
payment of premium under Policy BO711. The clauses on which PinnOak relied on only
relate to a defined term——Loss. And, that term, Loss, does not include Heritage and
Talbot’s claim for premium under Policy BO711. |

Heritage and Talbot do not disputé the validity of the Settlement Agreement’s
“Merger,” “Anti-reimbursement and Contribution,” “Geheral Release,” and
“Indemnification” clauses. But each of those clauses only applies to the agreed definition
of “Loss™ in the Settlement Agreemeht. And, the definition of “Loss” shows that it only
' includes PinnOak’s “claim for business interruption and other losses ... as well as
PinnOak’s claims of bad faith ....” arising out of the August 2003 methane ignition. The
foregoing shows that the definition of “Loss”—by its very terms—does not include
Heritage and Talbot’s claims arising out of PinnOak’s failure to pay deferred premium
under a separate contract of insurance with Heritage and Talbot running from 2004-2009.

| 2. Seﬁlement Agreement does not Inchtde Policy B0711

This Court should also review the specific policies cited ir_l the Settlement
Agreement’s definition of “Loss.” The agreed definition of “Loss” in the Settlement
Agreerhent states that a dispute existed under the “aforementioned policies of insurance.”
The Settlement Agreement, in Recitals Paragraph 5, states that the “aforementioned policies
of .inSUrarice” are the policies that were in effect during 2003-2004 (i.c. Policies AN000337

and AN000338). The “aforementioned policies” did not include Policy BO711, which was
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in effect from 2004-2009.* Thus, the Settlement Agreement does not refer to Policy
BO711, or any claims arising out of Policy BO711.

The parties should be allowed to continue a business relationship, and enforce
subsequent contracts resulting from that business relationship, while still settling an existing
dispute such as the August 31, 2003 loss. PinnQak did nothing more, when executing the
Settlement Agreement, than release claims arising out of the August 31, 2003 loss. It
follows then that Heritage and Talbot also have the right to force PinnOak to pay the agreed
premium under a separate contract of insurance.

Petitioners Heritage and Talbot request that this Honorable Court reverse the Circuit
Court’s opinion and find that the Settlement Agreement should be interpreted as follows:

. The Settlement Agreement’s “Merger,” “Anti-reimbursement and

Contribution”, “General Release,” and “Indemnification” clauses
only apply to the Settlement Agreement’s definition of “Loss.”

o The. Settlement Agreement defined “Loss” as PinnOak’s “claim

[stemming from the August 31, 2003 incident] for business
interruption and other losses... as well as PinnOak’s claims of bad

faith...” under “aforementioned policies of insurance....”

0 The “aforementioned policies of insurance” do not include
Policy BO711, which ran from 2004-20009,

) The Settlement Agreement’s definition of “Loss” does not include
Heritage and Talbot’s claims arising out of PinnQak’s failure to pay
deferred premium under Policy BO711,

The above interprets the Settlement Agreement according to its piain terms. And, the above

interpretation specifically excluded subsequent business arrangements, such as Policy No.

BO711.

* Subject to whether PinnOak renewed it each year:
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In addressing a settlement agreement’s scope, this Court has held that “la] release

ordinarily covers only such matters as may fairly be said to have been within the

contemplation of the parties at the time of'its execution.” Woodrum v, Johnson, 210 W.Va.
762, 769, 559 S.E.2d 908, 915 (2001 )(quoting Syl. pt. 2, Conley v. Hill, 115 W.Va. 175,

174 S.E. 883 (1934), overruled on other grounds, Thornton v. Charleston Area Med. Center,

158 W.Va. 504, 213 S.E.2d 102 (1975)). Here, the parties specifically defined the matters
that were contemplated és part of the Settlement Agreement that resolved the prior litigation,
The parties specifically declared that the agreement contemplated the release of. claims made
as a result of the August 31, 2003 methane ignition under Policies No. AN0300337 and
ANO0300338. The Setﬂement Agreement makes no mention of Policy NQ. B0O711 and thére.
is nothing within the language of the Settlefnent Agreement to support the idea that the
agreement intended to resolve claims arising under that policy. Moreover, PinnOak did not
submit any sworn affidavits that explained that the Settfement Agreement was supposedly
intended to resolve claims under Policy BO711. Furthermore, the Placing Slip for Policy
No. B0711 specifically provided that the resolution of PinnOak’s claim from the August 31,
2003 methane ignition would act as a trigger for the obligations of the parties under the later
2004/2009 policy. Thus, it was clear error for the Circuit Court to conclude otherwise qnd
this error should now be reversed.

3. The Settlement Agreement Does not Give Heritage and Talbot Any
Consideration for Supposedly Releasing its Right to 36,250,000 Premium _

If ‘Heritage and Talbet did, in fact, give up their right to receive $6,250,000 in
premium, it can be expécted that PinnOak would give Helitage and Talbot something in

return. In other words, there is no free lunch. The Settlement Agreement, however, gives
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Heritage and Talbot y_c_)_r]_lggg This tltustrates why the Settlement Agreement does not apply
to Heritage and Talbot’s claim for $6,250,000 in premium. |

To explain, PinnOak agreed to settle for $56,000,000 with eleven Lloyd’s
Syndicates®® (i.c. insurers authorized to conduct business in.the Lloyd’s marketplace). The
cleven Lloyd’s Syndicates, including Heritage and Talbot, then executed the Settlement
Agreement, Review of the Settlement Agreement’s terms shows that each Syndicate was
treated the same. They each had to pay their propolrtionate share of a $56,000,000 loss
based on the proportionate share of the insurance they wrote.

But Heritage and Talbot were not in the same position as the other nine insurers.
Specifically, the moment PinnOak settled, PinnOak owed Heritage and Talbot a deferred
premium of $6,250,000 uﬁder Policy BO711.

But the Settlement Agreement did not give Heritage and Talbot any consideration

for releasing their right to the deferred premium. In other words, the Settlement Agreement

treats Heritage and Talbot the same as the other nine insurers even though Heritage and -

Talbot were in a very different position because they were, according to PinnOak, giving up
their right to a deferred premium of $6,250,000.

This illustrates that Heritage and Talbot did not release their right to $6,250,000 in
the Settlement Agreement. Otherwise, Heritage and Talbot would have received something
substantial as consideration. Stated diffefently, in order for PinnQak to get something (i.e. a
release of the deferred premium under Policy B0711), they have to give something in retum;
But PinnOak gave Heritage and Talbot nothing; This shbws that Heritage and Talbot did

not release their right to premium, or they would have gotien consideration in return.

** See White AfE, at §10.
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This evidence was contained in Simon White’s atfidavit®® and was therefore with the
Court before it ruled on Plaintiffs’ Rule 12(b)(6) Motion. But the Coust chose to ignore this
evidence in its April 11,2007 ruling
CONCLUSION
This Honorable Court should reverse the Circuit Court’s two orders for the _
- following reasons:

¢ Heritage’s underwriter, Les Rock, provided the only sworn testimony
that explains the words “payback” and “payback premium.” . This
explanation runs contrary to the Circuit Court’s factual conclusion
concerning the meaning of those words.

¢ The parties to the May 2006 Settlement Agreement carefully drafted
a release that specifically defined its scope. The parties agreed that it
only applied to the “Loss” and that term did mot extend to the .
following year’s business/insurance relationship for three reasons.

o First, the term “Loss” only applied to Pin_nOak’s insurance
and bad faith claims arising out of the August 31, 2003
methane ignitions (i.e. it did not extend to Policy BO71 D).

o Second, the settlement resolved a dispute concerning the
“atorementioned policies of insurance.” And, the identified
policy numbers did net reference policy B0O711.

o Third, if Heritage and Talbot did release their right to
$6,250,000 in the Settlement Agreement, Heritage and Talbot
would have received something substantial as consideration.
But PinnOak gave Heritage and Talbot nothing. This shows
that Heritage and Talbot did not release their right to the
deferred premium, '

WHEREFORE, the Plaintiffs below and Appellants herein, Certain Underwriters at

Lloyd’s, London, subscribing to Policy BO711, pray for the following:

$ce White Aff. At §710-13.
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o That the April 11, 2007 and June 21, 2007 Orders entered by the Circuit
Court of Wyoming County be ovemlmed on the basis that the Settlement
Agreement does not extend to premium obligations in Policy BO711; or, in
the alternative, |

¢ That this matter be. remanded to the Circuit Court of Wyoming County for
further proceedings as deemed necessary based upon the relief awarded to
the Apﬁellants; .and

* For such other and further relief as the Court may deem just.
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